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Estate Planning Documents to Consider


Life Planning


There are several estate planning documents which can be


used in connection with your personal and financial well-


being during your lifetime.  


! DE C LA R A T IO N  O F  TR U ST  (sometimes also called a


"Living Trust" or "inter vivos Trust") is a document with


a settlor (the person who creates the trust), a  trustee (the


person who adm inisters and manages the trust), trust


property (the property held in the name of the trust), and


a beneficiary.  In a declaration of trust the settlor, trustee


and beneficiary usually are all the same person.  The trust


takes effec t during the lifetime of the settlor/beneficiary,


and becomes the titleholder of trust property.  A


Declaration of Trust is very useful in the event the settlor


becomes disabled: the Trust continues without interruption


for the benefit of the settlor, with the nominated successor


trustee stepping in to act for the settlor. 


! PO W E R S O F  ATTO R N EY  AN D  L IV IN G  W ILL


The Durable Power of Attorney for Property is a


document which appoints an agent, or attorney-in-fact, to


act for you with respect to your property.  Your agent has


the power to make decisions for you regarding your assets


and liabilities; the power of the agent does not, however,


extend to assets in a living trust (if you are unable to act,


your designated successor trustee will adm inister those


assets held in your trust).  Even with a living trust,


however, assets not yet transferred to the trust may have


to be dealt with, or there may be other actions which a


trustee cannot take (for example, dealing with the IRS


regarding your tax returns).  If you are unable to act with


respect to the management of your financia l affairs, it is


generally preferable that a person you name under a Power


of Attorney act for you, as opposed to having a court-


appointed guardian named to take over your affairs.


Successor agents may also be named.  The existence of a


Durable Power of Attorney for Property plus a revocable


living trust can allow for probate avoidance as to all of


your assets in the event of disability or death.


The Living W ill is a statutory form that directs that


"death-delaying procedures" be withheld or withdrawn


when death is imminent.  The Living Will is of lim ited


usefulness, and specifically does not permit withholding of


nutrition and hydration; it is familiar to many people is


useful primarily in indicating the wishes of the person who


signs it.  


The Durable Power of Attorney for Health  Care  is a


document through which the principal appoints an agent to


make health care decisions for the principal.  The Health


Care Power of Attorney is much broader and more useful


than the statutory Living Will.  The Principal may indicate


which of three levels of intervention he or she wishes used


in the event of disability, and the agent must follow those


directions.  The agent can also direct that food and water


be withheld, can perm it all types of medical care, and


inspect medical records.  The Health Care Power of


Attorney can save the expenses of a court-supervised


guardianship. Federal legislation (including “HIPAA”, the


Health Insurance Portability and Accountability Act)


requires specific provisions to be included in the Health


Care Power; without these provisions, health care


providers may refuse to disclose needed information on a


timely basis.


Why Both Documents Are Necessary. The Living Will


is effective only if you are in a terminal condition.  In


most of the cases that come to the attention of the courts,


the patient is not in a term inal condition, and will not die


unless a respirator, IV's, etc. are removed.  In these cases


the Living Will is not effective.  It is important to note


that in most cases a Living Will is not sufficient to


authorize the removal of the medical support which the


patient is currently receiving.  The Health Care Power of


Attorney is the broader and more flexible document, and


specifically deals w ith the issues of withholding or


continuing food and water when a patient is in an


irreversible coma, etc.  The Health Care Power of


Attorney gives the agent medical and health powers as


broad as those of the patient.  Obviously, this power


should only be given to an agent whom you trust with


regard to such matters (such as a spouse or other close


family member).  Both the Living Will and the Durable


Power may be necessary in order to deal fully with the


entire range of medical issues.







! GU A R D IA N SH IP  DES IG N A TIO N S  for oneself and for


minor children, must be made in the form  of a Will (with


witnesses, etc.).  If validly executed, the court will in


almost all circumstances honor the designation.  The


Designation does not replace guardianship hearings,


although it may reduce their expense.  The Designation


also does not relieve the guardian of the burden of annual


accountings or the expense of a bond.  


! IR REV O CA BLE  TR U STS  FO R  IN SU R AN C E , as well as


other types of irrevocable trusts, may be implemented to


"remove" assets from an estate (and thus avoid estate tax),


while at the same time making sure those assets are being


managed for the fam ily's benefit in the future, and are not


dissipated or lost.


Death Planning


The following is a description of some documents or


methods of holding title that you may want to us to pass


title to property only after you die.  


! JO INT  TEN A NC Y  property passes by operation of law


to the surviving joint tenant(s).  (Between husband and


wife, I llinois recognizes "tenancy by the entirety", which


has the same effect of passing title to the survivor at the


death of the first to die, but which has greater creditor-


protection features during the life.)  Joint tenancy does


have some problems, however.  Will the order of deaths


be as expected, and what w ill happen at the second death?


There may then be no surviving joint tenant, and a probate


of the property would then be necessary.  Unless the


survivor is going to do some serious (and immediate)


estate planning at the death of the first to d ie, joint


tenancy addresses only a few of many concerns.  Further,


joint tenancy between non-spouses may expose property to


creditor claims of the joint tenant who did not contribute


the property.


! W IL L  becomes operative only at death.  A Will


operates only on probate property - that is, property titled


in the decedent's name alone.  A Will has no effect on:


(a) joint tenancy property, (b) contract property (e.g., life


insurance, retirement benefits, etc.), or (c) property titled


during the decedent's lifetime into his or her Declaration


of Trust.  Probate is a stream lined court procedure in


Illinois (if there is 


a Will); nevertheless, probate proceedings still require


surviving fam ily members to deal with the downside


factors of (i) additional expense, (ii) delay, (iii)


aggravation in being required to comply with fixed court


rules and procedures, and (iv) loss of privacy regarding


the nature and extent of assets, and the distribution


provisions set up by the decedent.  


! CO NTR AC T  PRO PERTY  describes certain types of


benefits and property that pass pursuant to contract


following death.  The classic examples of contract


property are Insurance and Retirement beneficiary


designations.  Each of these types of property call for the


insured (or plan participant) to sign a contract (beneficiary


designation) with the insurance company (or the retirement


plan adm inistrator), indicating who will receive the


benefits after death.  Unless no beneficiary is designated,


the insurance company or plan administrator will, once


presented with a death certificate and directions on how to


pay the assets over, w ill pay out the benefits w ithout need


for court intervention or other documentation.  Some other


examples of these types of assets are annuities or pay-on-


death accounts.  A  w ill and trust have no effect on these


assets - the beneficiary designation or the contract


provisions control the assets.


! DE C LA R A T IO N  O F  TR U ST  contains provisions that take


effect after the settlor's death (as well as containing


directions on how to deal with the property during the


settlor's life): this is the only document that really is


effective both during lifetime and after death.  The trust


is a blueprint for what w ill happen to the settlor's assets


during all time periods that the settlor specifies: during the


life of the settlor, after the settlor's death but during the


life of specified survivors, and if the trust so provides, for


some time after death as additional trusts are created to


hold title to assets for the benefit of identified


beneficiaries (a spouse, children, grandchildren, aged


parents, a charity, etc.).  A Trust is the only estate


planning tool that can incorporate provisions which can be


either very simple, or as complex, flexible, and all-


inclusive as the estate planning client cares to make them.


PLEASE NOTE  that the only document to appear on both


the Life Planning and the Death P lanning lists is the


Declaration of Trust.


  THE DECLARATION OF TRUST, WHICH YOU CREATE AND MANAGE FOR YOUR OWN BENEFIT, 


IS THE MOST POWERFUL AND FLEXIBLE FINANCIAL TOOL AVAILABLE TO YOU.  
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POKORNY & ASSOCIATES, LIMITED


DATE: _______________________________ DATA SHEET FOR ESTATE PLANNING


WHO owns an asset - or HOW the asset is TITLED, is as important as how much it is worth.  Please take the time to check title or ownership information - to your home, insurance,
retirement benefits, stock, etc.  You may be in for some surprises.  Further, WHO is the beneficiary of an asset can be crucial - with respect to insurance and retirement assets.
Substantial income tax, as well as estate tax, consequences can result depending on ownership and beneficiary status (and successor beneficiary status) of these assets.  We have made
the Estate Planning Data Sheet as complete as possible to "jog" your memory regarding special assets, but if we have neglected a category of assets that you own, please add that
information to the Data Sheet.  We are relying on you to do a complete and accurate job of making sure just what it is you own.


PERSONAL INFORMATION


A. Full Name and Address (Client) Employer Address & Position Held Birth Date Social Security Number Health


_____________________________________________ ________________________________ ___________ ______________________ _____________


_____________________________________________ ________________________________


_____________________________________________ ________________________________


Telephone:  Residence Tel: ____________________ Office Tel:_______________________ Office FAX: _______________________


Email:        Residence email: _________________________________ Office email:  ____________________________________


B. Full Name of Spouse (& Address If Different) Employer & Position Held Birth Date Social Security Number Health


_____________________________________________ ________________________________ ___________ ______________________ _____________


_____________________________________________ ________________________________


_____________________________________________ ________________________________


Telephone:  Residence Tel: ____________________ Office Tel:_______________________ Office FAX: _______________________


Email:        Residence email: _________________________________ Office email:  ____________________________________


NOTE: WE WILL ASSUME THAT BOTH SPOUSES ARE CITIZENS OF THE UNITED STATES unless you advise us to the contrary.


C. Names of Children and Grandchildren.  If None, Other Nearest Relatives
Name Relationship Birth Date Social Security Number Name of Spouse (if any) Health


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


_____________________________________________ _____________ ___________ _____________________ ______________________ _____________


(Enter Additional Comments, If Any, On Page 6)



Bill

Typewritten Text

H Cell:



Bill

Typewritten Text

W Cell:
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ASSETS
I. GENERAL
                                                             CLIENT                                                                               SPOUSE                                                                          
                                                        (Enter Value)                                                             (Enter Value)


Individually Jointly Owned Individually    Jointly Owned
Owned       W/Spouse W/Other Owned       W/Spouse W/Other Than Client


A. CASH AND ACCOUNTS:


1. Bank Deposits: Checking $______________ $_____________ $_____________ $______________ $_____________ $_____________


2. Bank Deposits: All Others $______________ $_____________ $_____________ $______________ $_____________ $_____________


B. MARKETABLE SECURITIES


1. Stocks $______________ $_____________ $_____________ $______________ $_____________ $_____________


2. Bonds $______________ $_____________ $_____________ $______________ $_____________ $_____________


C. REAL ESTATE: ILLINOIS
(Please identify real estate acquired before 1977)
1. Personal Residence      $______________ $_____________ $_____________ $______________ $_____________ $_____________


2. Other                     
(a) Farm $______________ $_____________ $_____________ $______________ $_____________ $_____________


(b) Non-Farm $______________ $_____________ $_____________ $______________ $_____________ $_____________


D. REAL ESTATE: OUTSIDE ILLINOIS
(Please identify real estate acquired before 1977)
1. Personal Residence      $______________ $_____________ $_____________ $______________ $_____________ $_____________


2. Other                     
(a) Farm $______________ $_____________ $_____________ $______________ $_____________ $_____________


(b) Non-Farm $______________ $_____________ $_____________ $______________ $_____________ $_____________


(Enter Additional Comments, If Any, On Page 6)
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                                               CLIENT                                                                                                            SPOUSE                                                                        
                                                        (Enter Value)                                                  (Enter Value)


Individually     Jointly Owned Individually   Jointly Owned
Owned       W/Spouse W/Other Owned       W/Other Than Client


E. RECEIVABLES


1. Notes $______________ $_____________ $_____________ $______________ $_____________


2. Other $______________ $_____________ $_____________ $______________ $_____________


F. PERSONAL PROPERTY


1. Autos, Boats, etc. $______________ $_____________ $_____________ $______________ $_____________


2. Jewelry & Furs $______________ $_____________ $_____________ $______________ $_____________


3. Art Objects $______________ $_____________ $_____________ $______________ $_____________


4. Collections (stamps, etc.) $______________ $_____________ $_____________ $______________ $_____________


5. Furniture, Household Effects,
    Apparel & Miscl. $______________ $_____________ $_____________ $______________ $_____________


G. BUSINESS INTERESTS


1. Proprietorships    $______________ $_____________ $_____________ $______________ $_____________


2. Partnerships   $______________ $_____________ $_____________ $______________ $_____________


3. LLC’s $______________ $_____________ $_____________ $______________ $_____________


4. Corporations              
(a) Regular $______________ $_____________ $_____________ $______________ $_____________


(b) Subchapter S $______________ $_____________ $_____________ $______________ $_____________


H. INTERESTS IN TRUSTS AND ESTATES


1. Trusts $______________ $_____________ $_____________ $______________ $_____________


2. Estates $______________ $_____________ $_____________ $______________ $_____________


I. TAX SHELTERS (COST) $______________ $_____________ $_____________ $______________ $_____________


J. ASSETS OUTSIDE U.S. $______________ $_____________ $_____________ $______________ $_____________
(Enter Additional Comments, If Any, On Page 6)
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II. INSURANCE AND ANNUITIES
                                                                         Client-Owned                                                  Spouse-Owned                                         Other-Owned       


A. ON CLIENT'S LIFE Proceed Value Beneficiary Proceed Value Beneficiary Proceed Value Beneficiary
1. Personal Life Spouse Other Spouse Other Spouse Other


(a) Permanent $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(b) Term $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(c) Accident $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


2. Group Life


(a) Permanent $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(b) Term $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(c) Accident $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


3. Annuities $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


B. ON SPOUSE'S LIFE Proceed Value Beneficiary Proceed Value Beneficiary Proceed Value Beneficiary
1. Personal Life Spouse Other Spouse Other Spouse Other


(a) Permanent $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(b) Term $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(c) Accident $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


2. Group Life


(a) Permanent $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(b) Term $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(c) Accident $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


3. Annuities $____________ ______ ______ $____________ ______ ______ $____________ ______ ______


(Enter Additional Comments, If Any, On Page 6)
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III. RETIREMENT BENEFITS
                                                             CLIENT                                                                     SPOUSE                                                                          


(Beneficiary) (Beneficiary)
Account Balance   Contributor Spouse Other Account Balance    Contributor Spouse Other


A. PENSION $______________   _____________ ______ ______ $______________   ___________ ______ _____________


B. PROFIT SHARING $______________   _____________ ______ ______ $______________   ___________ ______ _____________


C. IRA OR KEOGH $______________   _____________ ______ ______ $______________   ___________ ______ _____________


D. DEFERRED COMP $______________   _____________ ______ ______ $______________   ___________ ______ _____________


E. OTHER                  $______________   _____________ ______ ______ $______________   ___________ ______ _____________


IV. LIABILITIES


                                                                       CLIENT                                                                                                              SPOUSE                                                 
Check If Check If


                                                   Amount                    Jointly Liable                                          Amount Jointly Liable
W/Spouse W/Other W/Other Than Client


A. REAL ESTATE MORTGAGES $_____________ __________ __________ $_____________ __________


B. NOTES PAYABLE         $_____________ __________ __________ $_____________ __________


C. LOANS ON INSURANCE POLICIES$_____________ __________ __________ $_____________ __________


D. PLEDGES TO CHARITIES         $_____________ __________ __________ $_____________ __________


E. OTHER                              $_____________ __________ __________ $_____________ __________


V. MISCELLANEOUS
Client Spouse


Expectancies, if any, such as by inheritance or gift


1. Outright $_______________ $_______________


2. In Trust or Otherwise Restricted $_______________ $_______________


(Enter Additional Comments, If Any, On Page 6)
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VI. ADDITIONAL COMMENTS


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


______________________________________________________________________________________________________________________________________________________


Signed: __________________________________________________________ _________________________________________________________________
Client Client


Pokorny & Associates, Limited
1000 Jorie Boulevard, Suite 260


Oak Brook, Illinois 60523
Tel: 630-571-6500; Fax: 630-571-8780


 www.pokorny.com
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The Tough Task of Selecting an Executor


YOUR
MONEY


MATTERS


By Georgette Jasen
Staff Reporter of THE WALL STREET JOURNAL


Do you know someone with unquestionable ethics, who's
financially savvy, a good record-keeper and sensitive to others'
emotional needs?


Quick, get that person to agree to be executor of your estate.


After you've spent a lifetime accumulating your fortune
through hard work and careful investing, the executor is the
one who is supposed to make sure assets are distributed in the
way that you specify in your will.


But the qualifications of the executor you choose can make
a big difference in how much is distributed, to whom and how
fast.  And it can affect family relationships for years to come.


Unfortunately, many people simply name their spouse or
oldest child and forget about it.  "The biggest mistake [people
make] is that they don't give it enough thought," said David W.
Belin, a Des Moines, Iowa, estate lawyer.


The job is a lot more work than many people realize.  An
executor is charged with assembling and valuing the decedent's
assets, filing income-tax and estate and inheritance-tax returns
and paying the taxes, distributing assets to heirs and accounting
for everything that's done.  There may be numerous meetings
with attorneys and accountants.


There's also a strong emotional component.  The executor
has to deal with grieving family members soon after a death;
the relationship could continue for as long as two or three
years.  Personal items, such as jewelry and household effects,
have to be distributed.  There may be conflicts among family
members to resolve, particularly if there's a second spouse or
if assets aren't divided equally among several children.


It's the financial aspects of the job, however, that are usually
the most important, estate-planning professionals agree.  "It's
very much of a fiduciary responsibility," said Timothy Chase,
a financial planner with Baltimore accountants Walpert,
Smullian & Blumenthal.


While the estate is open, the executor has to keep funds
invested.  Some assets may need to be sold to pay taxes or for
other purposes, and the executor will have to decide which
ones and when.  There may be a small business to be managed
or liquidated. It can be difficult to value stock in family-owned
or closely held companies.


Some estate specialists suggest turning over the job to a
bank trust department or other professional, especially for a
large complicated estate with trusts and a business to value.
Richard Langer, an estate lawyer in Madison, Wisconsin, said
it doesn't necessarily cost more to use a pro because executors'
fees are generally set by state law.


Typically, executors' fees amount to between 2% and 5% of
an estate, although it's sometimes possible to negotiate lower
fees.  Even children of the deceased often take the full fee
when they see the amount of work involved in settling an
estate, Mr. Langer said.


Naming a professional executor also takes the burden off
the family and removes the potential for conflict that can arise
when the executor is also one of the beneficiaries, he added.


Other estate specialists say, however, that banks can be
impersonal and may not always have the time that some
families require.  A solution may be co-executors, a bank trust
department and a family member.  "That way you get the
expertise of a bank and the personal input of a family member,"
said Tamara Telesko, a vice president in the U.S. private
banking group at New York's Chase Manhattan Bank.
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If a significant portion of the estate is going into a trust,
financial advisers say, it may be helpful for the executor and
trustee to be the same individual or entity.  The trustee then
knows that the necessary paperwork has been done for the
transfer of assets and already has a relationship with the family
or other beneficiaries.


But people who decide to name an executor who will also
be a trustee should exercise great care, said Judy Walsh,
national director for executive financial planning at Deloitte &
Touche.  "Look at their [money] management record," she
advised.  "Then sit down with the trust officer and . . . see how
the chemistry works."


For smaller estates, a corporate executor may be
unnecessary, many financial advisers say.  Indeed, bank trust
departments often won't take small estates.  In such cases, a
family member or trusted friend may be a fine choice - so long
as the individual has the qualifications and time for the job.
Certainly, if a spouse or adult child is sole beneficiary of an
estate, there's usually no reason to deplete assets for executor
fees, estate specialists say.


There are other things to watch out for.  The executor can
be held personally liable if, for example, assets are depleted
without leaving sufficient amounts to pay taxes.  If the executor
lives in another state, there's the cost of travel and long-
distance telephone calls to consider, and some states require an
out-of-state resident to be bonded or otherwise insured.


Some grieving spouses may be overwhelmed by the
responsibility, while others find it therapeutic to be in control.
Giving one adult sibling control over others can cause
resentment, but professionals caution against naming several
children as co-executors unless there's a mechanism for
resolving disputes written into the will.  "A lot depends on the
family situation," said Mr. Chase, the Baltimore planner.
"People have to know their families."


Worse than naming the wrong executor is naming no one at
all, said Judy Walsh of Deloitte & Touche.  Most estates are
closed "within nine months to two years," she said.  "You can
live with a toothache for that long."  If there's no executor,
often because there's no will, she said, the courts will name
one, which is usually more costly and "may not satisfy the
family at all."


___________________________________________________________________________


The comments set out above with respect to selecting an executor apply equally to selecting a
trustee who will act under a trust that you create.  A trustee will, however, typically be exercising
his or her duties and responsibilities over a much longer period of time.  In addition, a trustee will
ordinarily be called upon to exercise discretionary judgement in connection with periodic
distributions which (i) may have to be made for the benefit of a beneficiary, or (ii) which a
beneficiary may request from the trustee.  While a properly drafted trust instrument will set forth
"distribution standards" that a trustee looks to in determining the appropriateness of such
distributions, a beneficiary may not understand or agree with the restrictions which a trust places
on the availability of income and principal to that beneficiary.  The trustee, then, must have the
personal skills and attributes which will be necessary to deal with such beneficiaries over a long
period of time.


___________________________________________________________________________
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DESIGNATION OF FIDUCIARIES


The Data Sheet we've asked you to complete tells us about your assets.  We also need to know:


.
WHO will be named to act under your documents - during your life (if you cannot act), and
after your death.


.
Your thoughts about the type of estate plan that you want - that is, (i) who will receive your
property after your death, and (ii) what kind of restrictions should be included in your
documents. 


FIDUCIARY POSITIONS.  You must also decide on AT LEAST ONE and preferably TWO
successors to each of these fiduciary positions, in case your first nominee cannot act.  Except
for attorneys-in-fact, you may nominate two or more fiduciaries to serve together (e.g., name
your spouse first, and then name children to act together).


A. EXECUTOR: acts under your WILL.


Executors: ____________________________________________________________________


___________________________________________________________________


B. TRUSTEE: acts under your LIVING TRUST if you are disabled, or upon your death.
Trustees: ___________________________________________________________________


____________________________________________________________________


C. AGENT or ATTORNEY-IN-FACT: acts for you under your DURABLE POWER OF
ATTORNEY with respect to:
- financial decisions regarding property not in your Trust;
- "quasi-financial" decisions regarding matters which do not pertain to specific assets (e.g.,


defending you in a lawsuit); and
- personal care and health decisions. 


Agents (we must have the FULL ADDRESS of all agents):
1. ___________________________________________________________________________


2. ___________________________________________________________________________


3. ___________________________________________________________________________







D. GUARDIANS FOR MINOR CHILDREN: will have physical custody of your minor
children if something happens to you and your spouse.  


Guardians (for minors):  


1. _____________________________________________________________________________


2. _____________________________________________________________________________


YOUR PLAN.  You need to make some basic decisions about the type of estate plan that you
want.  We have prepared a set of questions which you need to answer and return with the Data
Sheet so that proper estate and tax planning can be completed for you.


What are your general ideas for the disposition of your estate?
_______________________________________________________________________________
_______________________________________________________________________________
_______________________________________________________________________________
______________________________________________________________________________
_____________________________________________________________________________


Please consider the following issues in answering this question:  


A. Who will be your primary and secondary beneficiaries?  
B. Have you considered charities in your estate planning?
C. Who should receive your household effects and other personal property?  
D. Do you wish to make specific gifts of money or property?  
E. Are the bequests to your beneficiaries to be made outright or in trust?  
F. At what age(s) do you wish the trust to be distributed?  


Many of our clients provide for staggered distributions, for example at ages 25 and 30, or
at ages 25, 30 and 35.  This gives the beneficiary the opportunity to learn how to handle
money and property without running the risk that a spendthrift beneficiary will spend the
entire inheritance all at once.  You are in the best position to judge the beneficiary's maturity
and to make the decision at what age they should be permitted to control the property - or
if their inheritance should be kept in trust for even longer periods of time than illustrated
here.  


In addition, many of our clients have "special needs" children or grandchildren for whom
they wish to make trust arrangements.  Any trust drawn for a physically or mentally disabled
child must contain special provisions to avoid confiscation by state and federal agencies who
may be paying for the care of the special needs child.  


G. Who should receive the property in the event of a family disaster?  


Many of our clients take this possibility of a common disaster to make charitable bequests,
or to remember family members (e.g., nieces and nephews) who they might wish to benefit
if their own family line has died out.


IF YOU NEED MORE ROOM FOR ANY ANSWER, PLEASE ATTACH ADDITIONAL SHEETS.
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Practical Guidelines For Selecting
An Individual Trustee


No one should choose a trustee lightly, and a named trustee should never lightly agree to serve.
This article examines the issues that should be considered in advance, before the trustee is named
or agrees to serve.


by KIMBROUGH STREET, Attorney


Three years ago, I was asked by several firm clients
to serve as trustee of several noncharitable trusts.
I accepted readily.  I had a mental image of myself
as trustee: a parent figure, wisely counseling
receptive and attentive beneficiaries, and
responding at convenient times to reasonable
requests for appropriate distributions.


I've been lucky.  While my mental image was naive,
I have been spared for the most part the possible
fate that can befall an individual trustee: to become
a hapless umpire for disputes among disgruntled
and unreasonable parties - a thankless job
compensated primarily by sleepless nights and
heartburn.


I have, however, become firmly convinced that no
one should choose a trustee lightly and that a
named trustee should never agree lightly to serve.
The trustee - beneficiary relationship is often a
long-term and personal relationship, always
dynamic rather than static, and possibly very time-
intensive.  From the trustee's point of view, entering
into a trust relationship has some disturbing
parallels to acquiring a puppy: initial enthusiasm,
followed first by acute awareness that the owner's
life is going to be disrupted not only for two weeks
of housebreaking but for the foreseeable future,
and then by the recognition that the puppy soon will
have large teeth and a voracious appetite for
everything.


Discussions with colleagues suggest that most
individual trusteeships are reasonably successful.
The likelihood of a successful trust relationship can
be maximized by careful advance consideration of
the daily realities of what the particular trust


relationship will entail.  This advance consideration
should include the following:


1. Diligent review of the trust instrument
against the legal landscape of the trustee's
duties and the applicable law.


2. Recognition of the critical importance of
subjective aspects of the relationship.


3. Exploration of investment considerations.


4. Realistic assessment and allocation of the
administrative burdens.


Thoughtful consideration of these issues will deter
a settlor from choosing a trustee for the wrong
reasons, such as: "He's the oldest"; or "I don't want
to hurt his feelings!"  In turn, realistic assessment by
the proposed trustee will help prevent acceptance
for the wrong reasons: "I'll have power and prestige
as trustee"; "I'm flattered"; or " I'll feel guilty if I
don't do it."


If the trust is currently being established, or if a
trustee is being replaced, the realities of the trust
relationship will warrant immediate consideration
by everyone who is beneficially interested in (or has
an influence on) the trust, including the settlor, the
proposed trustee, any cotrustee, and the beneficiary
(assuming the beneficiary is competent and old
enough to have opinions).


On the other hand, if a testamentary trust is
involved, it is uncertain when and if the trust will be
established.  Nonetheless, the testator must
consider the choice of trustee carefully.  Moreover,
to guard against a vacancy, the document should
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name several back-up trustees and contain a
mechanism for filling a vacancy.  When the testator
dies and the trust is to be established, the named
trustee must not automatically agree to serve; he or
she must fully assess the situation at that point in
time and may decline to serve.


The following discussion examines many of the
practical, common sense issues to consider before
a trustee relationship is established.  It does not
address substantive issues that may arise during the
trust's administration or tax reasons to avoid naming
a particular trustee.  The comments focus on the
choice of an individual trustee even though a
corporate trustee might be preferable in a given
situation.  Any practitioner who is considering
serving as trustee must review such additional issues
as whether registration as an investment advisor is
required, what ethical concerns are involved, and
whether the attorney's malpractice insurance
coverage encompasses acts as a trustee and is
adequate.


Initial Homework


Both the person naming the trustee and the
proposed trustee must understand the traditional
duties of a trustee: to distribute property to the
beneficiary in accord with the instrument; to
conserve trust assets and generally invest them to be
productive; and to perform required record-
keeping, tax, and accounting functions.


Familiarity with the legal landscape.  The proposed
trustee should be particularly alert to any
uncertainties as to what law will govern the trust's
interpretation or administration.  For example, if
the trust was created by an Oregon domiciliary and
is now being administered in Washington, to what
extent will the trust be governed by Washington law
and to what extent by Oregon law?


The proposed trustee should also be made familiar
with the applicable statutory climate for trust
investments. Some states are revising their trust
statutes to reflect modern investment theory.  Even
in these states, however, there is little case law
interpreting the new statutes.  Similarly, the effects
of the Restatement (Third) of Trusts, which adopts a
"prudent investor" rule, have not yet been fully felt.


The trustee should know that case law across the
country historically has often taken a restrictive
view of permissible trust investments, condemning
some common types of investments made by
individuals as per se imprudent for trusts.  Thus,
although modern statutes are evolving, there is still
a climate of some uncertainty for the trustee who
wants to find case law to support a nontraditional
investment decision.


Review of the trust instrument.  The proposed trustee
must review the trust instrument - not a perfunctory
look, but a thoughtful examination of the entire
document, particularly all provisions relating to
distributions and investments by the trustee.
Specific provisions in the trust instrument often
override the governing law.


The trustee's distribution duties may be either
simplified or complicated by the trust instrument.
For example, a trustee who is to distribute all
income but make no principal distributions will not
be deluged with distribution requests from "hungry"
beneficiaries.  In contrast, a trustee who has
discretion to make distributions for the beneficiary's
"support, health, and education" will be called upon
to exercise judgment and make hard decisions.  If
the trust benefits multiple beneficiaries, is there any
direction in the instrument regarding who should be
preferred as between successive or concurrent
beneficiaries?  To what extent is the trustee, in
making distribution decisions, to consider other
resources available to the beneficiary and, if so,
what kind of other resources?


The trustee should assess candidly whether he or
she will be comfortable carrying out the distribution
directions in the trust.  For example, grandparents
may have provided that no trust distributions are to
be made to their grandson if he is cohabiting but
unmarried.  The trustee might not be comfortable
with the provision, but the trustee needs to know
whether he or she could be liable for making
distributions to the grandson without exercising
"reasonable care" to ascertain the grandson's living
situation.


The proposed trustee should be particularly
attentive to any investment provisions.  Does the
trust instrument contain provisions regarding
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retention of, nondiversification of, or investment in,
real estate or stock in a closely held business?  If so,
the proposed trustee is cautioned not to assume
what these provisions mean; he or she may want to
insist on securing legal counsel as to the probable
legal effect of the language used.  For example,
even if the instrument authorizes the trustee to
retain closely held stock, the trustee who simply
"puts the stock on a shelf" and ignores it may risk
liability.


If an inter vivos trust is to be established, frank
discussion in the drafting stage between the settlor
and the proposed trustee can often ensure that
satisfactory language is included in the instrument.
If the trust's language cannot be varied, the
proposed trustee may want to secure the agreement
of the prime players concerning certain issues before
agreeing to serve.  (Such an agreement, of course,
poses its own questions regarding full disclosure
and adequacy of consent.)


Subjective Considerations


The importance of subjective considerations cannot
be overemphasized in predicting the probable
success of a trust relationship.  First, the real
"players" in the trust relationship must be identified;
some players are obvious while others are less so.
Next, it is very helpful to assess "personality fit" and
explore the expectations of the various players.


The proposed trustee.  What is the reputation and
current situation of the proposed trustee?  Is the
person honest and reliable?  Is the proposed trustee
(or a close member of the trustee's family)
experiencing any major personal problems, such as
problems of substance abuse, a divorce, change or
loss of job, or illness?  Any of these circumstances
could significantly shift the trustee's time or
attention away from the trust administration.
Perhaps worse, they could increase the possibility
that the trustee would divert trust funds to personal
use or to the use of a family member.


Does the trustee have any conflict of interest that
would cloud administration of the trust?  For
example, if a testator names his son from his first
marriage as trustee of a trust for his second wife,
the second wife may end up at odds with the son.


The wife may request distributions for travel, and
the son - trustee may resist because he secretly
hopes to preserve the trust assets until the wife's
death, when they will be distributable to him.
Conflicts of interest can also arise if the trustee has
an interest in any asset in held in the trust.


During the meetings, each player can assess
whether the other prime players are reasonable
people with integrity and realistic expectations or
whether any is litigious and distrustful.  Each player
can note the relationships and comfort levels among
the prime players.  In a trust with multiple
beneficiaries, the beneficiaries should be alert to
whether the proposed trustee is closer or partial to
one beneficiary; the trustee will note whether a
beneficiary has that perception, even if it is
unfounded.


A successful trust relationship is based on a sound
and appropriate level of respect.  Will the proposed
trustee listen to the beneficiaries' requests (even if
not all requests will be granted!) and explain the
trustee's decisions?  The relationship may sour if the
trustee will be either condescending or dictatorial.


In turn, the trustee will want to consider an
important intangible: whether the key players will
respect the trustee.  Obviously, the trustee should
not be venerated; the beneficiary and other
interested parties must feel free to ask questions of
the trustee and enforce their rights.  On the other
hand, the other key players should not expect to
interfere with the trustee's job or to direct the
trustee in the exercise of his or her discretion.


The trustee should be particularly attuned to any
hidden reason why respect might be lacking.  An
older beneficiary might find it difficult to respect a
young trustee.  A sibling for whom a trust has been
created may not be comfortable if another sibling is
crowned trustee.  Is there any reason a male trustee
would not command sufficient respect because the
beneficiary wants to work with a woman, or that a
female trustee would not command sufficient
respect?  If the proposed trustee is from a cultural
background different from the family's,
insurmountable problems in communication and
respect may result.
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All players should be alert to any historical facts
that serve as "storm warnings" of potential
difficulties.  Sometimes the reason the trust is being
established may forewarn the trustee of potential
problems.  If a prior trustee is resigning, why?


Expectations.  Last, but by no means least, the
individual players in the trust should be encouraged
to voice their expectations about the trust
relationship.  The proposed trustee can try to get a
sense both of the beneficiary's current lifestyle and
of his or her expectations about a desired lifestyle.
What are the beneficiaries' real expectations as to
yield (both income and growth) and distributions
from the trust?  Clearly, one beneficiary's
expectation of high income may have a direct
impact on another beneficiary's expectation of high
growth investments.  If any beneficiary's
expectations are simply out of line or unrealistic,
that is a red flag to an incoming trustee.


Tactful inquiry will reveal whether the settlor
expects to have continuing input regarding the
trust's administration.  The trustee may be willing to
serve only if it is understood in advance that the
trustee will consider, but not be bound by, the
settlor's ongoing advice.  Does the beneficiary
expect to be involved in decisions relating to the
trust?  For example, if a spouse - beneficiary expects
to be consulted about investment decisions, is the
trustee willing to do so as a courtesy, as long as it is
understood that the trustee must make the final
decisions and be free to act quickly in emergencies?


Frank discussion of fees and expenses in advance
can also smoke out unrealistic expectations and
potential problems.  Acting as trustee entails
considerable responsibility, inconvenience, and
potential risk.  Although it is often anticipated that
an individual trustee will not charge a fee, the
trustee should certainly understand what is involved
before agreeing to serve without a fee.  If it is
anticipated that the individual trustee will take a
fee, it may avoid misunderstanding if the instrument
specifies (or there is agreement) that a fee will be
taken, and if possible, how it will be calculated.


Investment Considerations


Investments can seriously complicate or
compromise the trust relationship.  Consequently,
the trustee must assess realistically whether, in light
of the governing instrument and the applicable law,
the trustee is comfortable with the current assets
and, often more important, with any investment
expectations of the players.  Someone - for example,
the co-trustee, the beneficiary, or the settlor - may
expect the trustee to invest in a type of assets with
which the trustee is unfamiliar or uncomfortable,
such as out-of-state assets, residential or
commercial real estate, a business enterprise,
foreign securities, or gold.  The current or expected
investments may not be adequately diversified in
the view of the proposed trustee.  Discomfort and
outright disputes can sometimes be avoided by
advance discussion of investment expectations.


As to particular investments, the trustee should be
aware that certain real estate investments may be
dangerous to the trustee's personal financial health
because under current law a trustee can be held
personally liable for cleanup of a hazardous waste
site owned by the trust, even if the trustee was not
involved in the contamination.  The trustee needs to
be aware that even relatively benign looking sites
may harbor potential hazardous waste, such as
pesticides.  Before accepting a trust that owns any
kind of real estate, the trustee should inquire as to
whether such concerns have been put to rest by
legislative or regulatory enactment or clarification.
In addition, before accepting the trust, the trustee
may need to view the site personally with an expert
advisor and, in order to minimize or avoid later
liability, to document investigation and inquiry into
previous ownership and uses of the property.


If life insurance may be a trust asset, the trustee
should be aware that prudent management may
require not only timely premium payments but also
periodic verification of the insurance company's
financial health and periodic confirmation that the
policy continues to be the best product available for
the trust's situation.


The prime players should discuss frankly the trust's
involvement with any closely held business interest
in the trust.  What will be the anticipated degree of
the trustee's involvement in the day-to-day
operations of the business?  Is the trustee expected
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to - or should he or she - sit on the board of
directors?  Are there expectations about how the
trustee will vote his or her interest?


Once the likely investments are identified, it is
worth discussing in advance how investment
functions will be carried out.  If it is expected that
the trustee will manage all investments personally,
does the trustee have the requisite skill?  If not,
does the trustee have the wisdom to recognize when
expert advice is necessary and the sophistication to
avoid "get rich" schemes and to evaluate potential
advisors?  The applicable law may permit a trustee
to employ investment advisors, and the new
Restatement (Third) of Trusts looks favorably on the
use of investment advisors.  Nevertheless, the
trustee needs to know whether he or she can be
liable for delegated investments.


Last, the cost of retaining advisors must be
evaluated.  Is the advisor to be paid in addition to
the trustee?  Would a different trustee have the
requisite expertise, so that no advisor would be
needed?  Would simpler investments, not requiring
costly advice, actually result in equal or better net
return to the trust, possibly at less risk?


Practical Concerns


Even if the trust document is well drafted, the
governing law clear, and the trust's directions to the
trustee unambiguous, and even if the personality fit
of the prime players is excellent, day-to-day
operational concerns can cause the trust
relationship to founder.


In most ongoing trust relationships, availability will
be key.  Is there a time when communication can
routinely occur between the beneficiary and the
trustee and between co-trustees.  Can the
beneficiary and trustee be disturbed during working
hours, or are the parties willing to conduct time-
consuming trust business at night or on weekends?
If the players are located in different parts of the
U.S. or the world, communication difficulties can be
greatly exacerbated by different time zones.
Realistically, how much time will the trustee need
to spend during working hours supervising
particular assets (such as income-producing real
estate) or hiring, supervising, and consulting with


advisors to the trust (e.g., property managers,
investment advisors, accountants, and tax counsel)?


Broad, frequent, up-to-date communication with
beneficiaries is the best way to prevent problems
from developing in the trust relationship.  Is the
trustee committed to ongoing communication about
trust developments and the beneficiary's changing
situation?  Who is going to cover for the individual
trustee, assuming there is no co-trustee?  What will
happen if the trustee is unavailable due to
vacations, illness, or family emergency, at a time
when the beneficiary has an emergency need?  How
often does the trustee contemplate being away from
"trust headquarters" for more than two to three
days?


In addition to the concerns regarding day-to-day
communication, does the trustee have a realistic
appreciation of the scope of the record-keeping,
accounting, and tax planning and return preparation
requirements?  Is the trustee willing to perform
those duties on an ongoing basis or to see that they
are performed adequately?  The keeping of trust
records may be even more important now, under
the developing prudent investor approach of the
Third Restatement, than it has been in the past.


A look ahead: suppose the trustee relationship is not
successful? The trustee who is contemplating
entering into a trust relationship needs to know that
once he or she starts to serve, it may not be easy to
resign.  In some states, the resignation process may
be time-consuming and cumbersome.  What is
worse, it may be hard to find a replacement trustee.
Moreover, in identifying a possible replacement, the
resigning trustee should guard against "turning a
wolf loose with the chickens."


The beneficiaries and settlor may want to satisfy
themselves that there are adequate trustee removal
powers in the trust.  Should there be an
incompetency committee to trigger an orderly
succession in the named trustees?


The potential for the trustee's personal liability for
a breach of trust should be understood.  If the
trustee does breach the trust, his or her own assets
are "on the line" to make the trust whole.  That
possibility can give an individual trustee pause,
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particularly because of the environmental concerns
discussed above if any real estate may be involved.
In addition, the settlor or testator may want the
trustee to have sufficient assets to "make good" any
loss to the trust.


Conclusion


My personal experience in the last several years,
while limited, suggests careful consideration both in
the naming of a trustee and in the decision by a
proposed trustee as to whether to serve.  Due
diligence by a named trustee before agreeing to serve
is preferable to the trustee's "jumping in," only to
discover quicksand.
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Trusts With Insurance Find New Life


Life Insurance Trust Can Shield an Estate From Federal Taxes


YOUR
MONEY


MATTERS


By Sonja Steptoe
Staff Reporter of The Wall Street Journal


After rummaging the federal tax code for shelters
that avoided the reformers' ax and finding few
survivors, estate planners have dusted off an old
standby:  the life insurance trust.


Trusts that contain life insurance policies are "the
best game in town right now" for people who need a
federal estate-tax shelter, says Stephan R. Leimberg, a
professor of taxes and estate planning at American
College, a specialized school for insurance agents and
financial planners in Bryn Mawr, Pa.


But the trusts are complex arrangements with
serious tax and legal implications that must be carefully
considered.  "Proper planning is extremely important,"
says Mr. Leimberg.  The Internal Revenue Service "is
going to make sure you toe the line."


Estate planning is an important part of personal
financial management because death taxes can take
such a huge bite out of the assets people struggle all
their lives to accumulate.  To be sure, the first $600,000
of assets escapes federal estate taxes, and all property
left to a spouse, regardless of value, is exempt.  But
when the property passes beyond husbands and wives,
federal estate taxes can be steep.  Marginal rates start at
18% and rise to 55% for estates valued at more than
$3 million.


Between 2.5 million and three million people living
now will owe federal estate taxes when they die,
according to government statistics.  Many states impose
estate taxes as well.


One common estate-planning device is life
insurance.  People regularly buy policies, naming a
spouse or child as beneficiary, to provide future income
or to help pay estate taxes.


Trouble is, although death benefits from the
policies generally are not subject to income tax, the IRS
considers them part of the dead person's estate.  So, the
insurance can actually increase the federal estate-tax
bill.  In some cases, heirs are forced to sell property
from the estate to pay the levies.


That's where life insurance trusts come in handy,
financial consultants say.  They allow people to set
aside assets, shielding them from estate taxes and
making them available to family members immediately
after the property-owner dies.


In exchange for those benefits, a property owner
surrenders control of the assets, which are managed by
an administrator, or trustee, for the beneficiaries of the
trust.  When the insured dies, the trustee collects the
death benefits and distributes them to the beneficiaries
according to the directions in the trust.  


The estate-tax savings of such an arrangement can
be significant.  Jane Ann Schiltz, an assistant marketing
director at Milwaukee-based Northwestern Mutual Life
Insurance Co., says a woman with $2.5 million in
assets who wants to leave her property to her husband
and then to her children after he dies, saves her heirs
about $517,000 in taxes by establishing a life insurance
trust that purchases a $500,000 policy.


If a woman simply leaves the entire $2.5 million
bundle to her husband, and then to her children after
his death, the kids will owe a whopping $833,000 on
the assets when their father dies.  The husband won't
owe any taxes when the wife dies because of the
exemption for property left to a spouse.


Despite such advantages, life insurance trusts
haven't been very popular because of the rigorous
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scrutiny they get from the IRS.  The agency carefully
examines the arrangements to ensure that the person
who puts assets in the trust doesn't continue to exercise
control over them or retain any rights to ownership.
Structuring a trust that will pass muster can be a
complicated, laborious process.


For instance, assets in a trust won't get federal tax
breaks if the insured person reserves the right to change
the terms or borrow against the policy.  Trusts that are
part of a will don't qualify for the exemption, either.
And the IRS will withhold tax benefits if the insured
person dies within three years of buying the policy for
a trust.


Because of these and other nettlesome
technicalities, estate planners avoided the trusts and
found other shelters for client assets.  But a few years
ago, Congress began chipping away at other estate-tax
havens and by 1987, many of them had disappeared.
Now, the trusts are flourishing.  "With everything else
in a state of flux, (trusts) are a clear beacon that
taxpayers can use," says Mr. Leimberg.


Court Ruling


The trusts got another boost last year when a federal
district court in Oklahoma ruled that death benefits
from an insurance policy in a trust are tax-exempt as
long as the trust, rather than the insured person, buys
the policy -- even if the insured person pays the
premiums.


"The decision allowed tax planners to use the trusts
with more certainty as to tax consequences," says Ms.
Schiltz.  Although the IRS has appealed the decision,
many estate planners are confident that the decision
won't be reversed.


Estate planners say it's best to work with a lawyer
to establish a trust because the documents are so
complex.  Mr. Leimberg says the trust terms should
authorize the administrator, or trustee, to buy the
policy.  The insured party should then make annual
gifts to the trust, and the trustee should buy the
insurance and pay the premiums from the gift.  Such a
setup is less likely to be challenged by the IRS, he says,
because the trust -- not the insured person -- owns and
controls the assets.


The trusts can also be established for policies that
are already in force.  But the insured person risks
having the proceeds swept back into the estate if he
dies within three years of putting the policy in the trust.


Not surprisingly, people generally spend many
hours with family members, lawyers and insurance
agents hammering out the details of a trust.  So, estate
planners also advise their clients to wait until they are
older before setting one up.


"We look at trusts for people who are a little more
mature," says Ms. Schiltz of Northwestern Mutual.
"When you're between 40 and 60, you have a good idea
how you feel about your children and relatives, and it's
easier to (make a decision) that's irrevocable."
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Revocable Living Trusts Become
Popular Option in Estate Planning


YOUR
MONEY


MATTERS


By Earl C. Gottschalk Jr.
Staff Reporter of The Wall Street Journal


When John Tapp's father died four years ago, he left a will and
complicated business affairs that went through probate.  "It was a
mess," Mr. Tapp says.  Estate taxes and probate fees were hefty.


After that, Mr. Tapp and his wife, Linda, both 42-year-old
accountants in San Gabriel, Calif., placed all their assets in a
revocable living trust.  Says Mr. Tapp, "Our two children will end
up with more money and fewer headaches."


More and more Americans are doing what the Tapps did --
putting their assets in revocable living trusts.  In such a plan, titles
to real estate, securities and other assets are placed in a trust while
the owner is still alive.  The trust document outlines instructions
for managing the assets and distributing them after the individual's
death.  The people who create the trust can act as their own
trustees, so there are no management fees or loss of control.  They
can change the trust at any time.


The advantages of living trusts over wills are considerable.
Under a will, an estate must be settled in probate court.  Lawyers's
fees and court costs often are substantial; there may be
exasperating delays, and the proceedings are a matter of public
record.  In contrast, a living trust is settled without a court
proceeding; a successor trustee simply distributes assets according
to the trust's instructions, with an accountant, notary public or
lawyer certifying any transfer of titles.  The process is much
quicker, cheaper and more private than settling a will, and it may
save on estate taxes.


Trusts can be contested, but not as easily as contesting a will.
When an estate goes to probate in California, the court freezes its
assets for four months and asks anyone to come forward and
contest the will if they please.  Someone contesting a will doesn't
even need to hire a lawyer.


But to contest a trust, a disgruntled heir needs to hire a lawyer
and file a civil suit.  The assets of a living trust aren't frozen,
however, and the trustee can distribute them to the beneficiaries
immediately.  The disgruntled heir then would have to sue each
beneficiary.


Flexibility and Savings


Many other kinds of trusts are used for estate planning, but the
revocable living trust is growing in popularity.  An irrevocable
living trust offers the same advantages of avoiding probate and
perhaps saving on estate taxes, but causes problems because it
can't be changed, lawyers say.  A testamentary trust, created after
death, must go through probate.


"(Revocable) living trusts have become the preeminent modern
estate-planning tool," says Lynn Hopewell, a Falls Church, VA.,
financial planner.


Disadvantages of revocable living trusts are relatively few,
estate planners say.  But there are some, including the hassles of
transferring the titles to homes and other property, bank accounts,
securities, businesses and other investments into the name of the
trust.  Legal fees for setting up a trust range from $700 to $1,800.


For a home refinancing, some lenders demand that the house
title be taken out of a living trust.  Lawyers say some institutions
that buy mortgages in the secondary market from thrifts and banks
won't buy mortgages in the name of a trust, because they fear that
some irrevocable trusts may have stipulations preventing a trustee
from selling the property.  After the refinancing is completed, the
home can be transferred back to the trust.


The living trust business is booming -- especially in California,
where several law firms have sprung up specializing in living
trusts.  Targeting people age 55 and over, they give seminars at
retirement clubs of corporations.  Bezaire, Bezaire, Bezaire, &
Bezaire, San Marino, Calif., says it has set up 4,000 living trusts
in the past four years.  Robert Armstrong, a San Diego attorney,
says his firm has completed 2,000 living trusts in the past five
years.  A Glendale, Calif., investment club even offers seminars at
which members, aided by a trust attorney, fill out trust documents
for $325 each.


But many lawyers don't go out of their way to tell clients about
living trusts, says Maria Bezaire, a partner in the Bezaire law firm.
Lawyers would rather write wills for $60 and then make a bundle
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when the will is probated, she says.


Lawyers' probate court fees, as mandated by California law,
average 4% to 7% of the gross value of an estate-- $6,300 for a
$100,000 estate and $42,300 for a $1 million estate.  (Average
fees in the other states range from 3.8% in Utah to 11% in
Alaska.) In addition, special fees are granted by a court for sales
of assets during probate, preparation of estate tax returns and
litigation costs.  The average probate takes two years to complete
in California.


In contrast, Bezaire & Bezaire charges 0.5% of the net value --
or value of the estate after debts are paid -- for terminating a living
trust.  People willing to settle a trust with a notary or accountant
need not pay even that much, and the process can be completed in
a matter of days.


Most married couples hold title to their house as joint tenants.
Upon the death of the first spouse, the house doesn't have to pass
through probate.  But when the second spouse dies, unless he or
she has place the home in joint tenancy with another person, the
property will be probated.  The same is true of bank accounts,
stocks and other assets.  A living trust is one way to avoid that
problem.


It can also save on federal estate taxes.  If a couple has a so-
called A-B living trust, with separate trusts for the husband and
wife, they can pass on up to $1.2 million tax-free to their children,
trust attorneys say.  Under this method, each trust can use the
$600,000 federal estate-tax exemption, even if one spouse dies
before the other; in that case the surviving spouse can draw on the
other's trust, with certain restrictions; when the second dies, both
trusts go to the children.  Without the A-B plan, the children
would pay $235,000 in federal taxes on a $1.2 million estate, Ms.
Bezaire says.


'The Groucho Marx Problem'


A growing number of older Americans are putting their assets
into living trusts because they want to avoid being placed under a
court-appointed guardian if they become unable to manage their
affairs.  If a home or stock is in joint tenancy, a wife can't sell it if
her husband has a stroke and isn't competent.  So she must get the
court to appoint her as conservator and then must keep scrupulous
records.


A living trust "avoids the Groucho Marx problem," says W.
Bailey Smith, a Newport Beach, Calif., lawyer who specializes in
estate-tax planning.  In his 80s, contrary to his desire, Mr. Marx
was declared incompetent by a Los Angeles court.  At the time, he
was living with a woman named Erin Fleming, who said he
preferred her as his guardian.  After a messy court battle, though,
a relative was appointed as his guardian.  "With a living trust, he
could have specified in advance whom he wanted to manage his


affairs if he ever became incompetent," Mr. Smith says.  A will
can't be used for this kind of contingency.


Privacy is another argument for a living trust.  "Anyone can go
down to Los Angeles probate court and find out that Natalie Wood
had a $6 million estate that included 29 fur coats," Mr. Smith says.
If a living trust is contested, the barrier of privacy may be
breached; otherwise, no details about beneficiaries or the estate
enter the public record.  Bing Crosby, for example, set up a living
trust before he died in 1977, and "you can't find any public details"
about his estate, Mr. Smith says.


                                             


THE COST OF PROBATE


California's probate fees -- set by law-- are about average among
states.  These fees to settle an estate in court don't include special
fees for the sale of assets, tax preparation and litigation.


ASSETS MINIMUM FEES
$  200,000 $ 10,300


300,000 14,300
  400,000 18,300
500,000 22,300
750,000 32,300


1,000,000 42,300
2,000,000 62,300
3,000,000 82,300
5,000,000 122,300


Source:  W. Bailey Smith Inc.
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Tend Your Estate Before You Buy the Farm


Manager's Journal


By William H. Myers Jr.


It's ironic that thousands of executives - men and women
who skillfully manage the nation's most successful corporations -
aren't planning as well for themselves.  They have no estate plan.
And without one, they put their heirs at risk of losing half or more
of what represents years of hard work and good decision-making
to various state and federal taxes.


While it is hard to quantify just how many billions of dollars
could be lost by this group simply by not having a comprehensive
estate plan, my firm recently commissioned a nationwide survey
of 2,000 executives earning $100,000 or more a year and found
that 65% don't have one.


Part of the problem seems to be a widespread
misunderstanding of what constitutes an estate plan. Many
executives mistakenly think a will is sufficient.  Others naively
claim they "have plenty of life insurance."  And while both wills
and insurance play a role in estate planning, these executives will
need other means to preserve their assets and minimize state, and
federal taxes. Of course, everyone is entitled to a federal estate-tax
exemption of $1,500,000 (increasing to $3,500,000 as of 2009).


Chief executives appear somewhat more knowledgeable than
other managers, according to the survey, with one in two having
a comprehensive estate plan.  Still, that means far too many of the
country's top corporate officers are woefully unprepared for the
inevitable.


Some high-level executives whose perks include tax and
financial-planning advice think they also have an effective estate
plan.  More often than not, they don't.


So, what is an estate plan?  Perhaps it's best defined by what
it does.  Simply, it ensures that what you value benefits the people
or charitable organizations you choose to help.  The concept seems
easy enough to understand.  But the myriad laws and legal
documents that make an estate plan work are much more complex.


One reason is that needs vary.  A will is always necessary -
regardless of age, marital status and health.  But beyond that many
variations exist - trusts, life insurance policies, pension funds,
retirement accounts, stock options and bonuses, to name a few.
Then there are the special family needs, which can range from
providing for ill parents to caring for disabled children or
grandchildren.  Executives should coordinate their assets with
effective legal arrangements to accomplish their objectives.  Then,
they will have a comprehensive estate plan.


Your estate plan is determined by carefully considering and
integrating three factors:  Whom or what do you want to benefit?
What are the best means to pass your assets to your beneficiaries?
And, of considerable importance, what are the tax consequences
of your actions and how can you improve them?


You'll need to make other important decisions early on,
including where you plan to make your home when you retire.
This selection very much affects your tax situation.  Whether you
choose Florida, California, Texas, Arizona or some other locale,
it is critically important that your attorney understand that state's
probate, income, gift and estate tax laws, as well as the federal
laws affecting your estate.


Seek an attorney who specializes in estate planning.  The
consequences are too important and the laws change too often to
rely on a lawyer whose practice focuses elsewhere.  Your
corporate attorney or outside counsel can advise you on how to
select a lawyer in a given area.


Your next step is to list your assets - homes, other real estate,
stocks, bonds, insurance jewelry, bank accounts, pensions, art
collections, antiques, etc.  It is important that you specify
ownership of these assets.  Is an asset registered in your name,
your spouse's or jointly?  Likewise, note any liabilities, debts and
obligations.


Also, before meeting with an attorney, write down who you
want your estate to benefit and how. Your objectives and desires
need not be in legal language.  Your attorney will see to that, and
should also advise you so that no unintended inequities arise in
structuring and devising your estate plan.


Once familiar with both your assets and objectives, your
attorney can explain and implement techniques to protect your
family wealth from unnecessary tax liabilities.  For example,
generally an executive's group life insurance coverage is owned by
the executive.  This means the Internal Revenue Service is an
unnamed beneficiary of roughly half of the proceeds upon the
death of the executive or the executive's spouse.  This 50% tax can
be easily and legally avoided through proper planning.  The point
is that none of this happens automatically.


I asked several executives - none of whom would ever think of
managing their companies' business operations without a plan -
why they didn't have a comprehensive estate plan. There weren't
many good answers.  Perhaps a fear of facing one's mortality
keeps estate planning on too many executives' "Things to Do" lists
far too long.


I only know that it's tough to sit with a grieving spouse and
explain how half the husband's or wife's estate was lost to
taxes - all because of poor planning.
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A Will Is Not Enough


YOUR MONEY MATTERS


The Wall Street Journal


If you got hit by a truck tomorrow, would your family or
friends be prepared to handle your financial matters?


Probably not.  Getting a will is as far as most people go when
preparing for the inevitable.  But other steps are just as crucial-and
usually overlooked.


Family members need to know where your assets are-bank
accounts, pensions, retirement accounts and insurance-and how to
dispose of them.  Surviving spouses may need to know whether
there is enough money to pay the mortgage and other expenses.


Planning ahead can help ensure that your decisions are carried
out, protect your family from stupid or unscrupulous advisers
during a vulnerable time and save thousands of dollars in legal and
funeral costs.


"It's a horrible time, but it can be made so much easier." says
Judith Needham, an attorney with Ayco Corp., a financial
counseling unit of American Express Co.


Lawyers, financial counselors and company benefits specialists
say that doing the following will help survivors:


WRITE EMERGENCY INSTRUCTIONS:  This might
include who has spare keys to the house and car and who will take
care of the kids short term.


Give copies of your will, powers of attorney, and a birth
certificate to at least two people-one of whom does not live with
you.  Do not put these documents in your safe-deposit box, since
it is sealed at death and can take weeks to get at.


Remind your survivors to call your boss so he can notify
benefits department to get paper work started.


LIST YOUR ASSETS:  Do an inventory of bank accounts,
Individual Retirement Accounts, retirement and profit-sharing
plans at work, brokerage accounts and mutual funds.  Estimate
amounts and list the location of each.  Don't overlook pensions
from prior jobs.


UPDATE BENEFICIARIES:  Review whom you have names
as beneficiaries of all your accounts.  Money in accounts with
designated beneficiaries passes directly to them, without going
through court probate proceedings, which can take months or years
and cost money.  


A surprising number of people forget whom they listed as
beneficiaries, especially if they opened the accounts years before,
says Ms. Needham.  You may want to update who gets the money,
deleting a deceased relative or ex-spouse, for example, or adding
a new child.  If you don't remember whom you named 


as beneficiaries, call the financial institution where the account is
located.


ESTIMATE WHAT SURVIVORS WILL NEED:  In the
first few weeks, survivors may need cash for an attorney, child
care, burial costs or the mortgage.


But cash flow may dry up quickly.  When an employee dies,
his salary ceases.  Though joint bank accounts are not frozen in
most states (ask your bank what the policy is), they may not
contain enough for short term expenses.  Insurance and retirement
money may not be available for several weeks.  The exception:
Group life insurance provided by your employer might be paid
within days; this is usually one to two times your annual salary.
Ask your company's benefits office.


If it looks as though survivors will need more money, a couple
can choose to keep higher amounts in joint accounts that won't be
frozen at death.  Survivors also can tap their own sources for
emergency short term borrowing, including insurance and
retirement accounts of the surviving spouse.


Longer term, a family need to assess whether it will be able to
pay debts, taxes, tuition, health insurance and mortgage or rent
without the lost paycheck.  If survivors won't have enough
money, consider getting more life insurance.  An expensive way
to increase coverage: Many companies allow employees to buy
four to five times their salary at low group rates without passing
a medical exam.


PROVIDE INVESTMENT ADVICE:  Help survivors by
suggesting where they might invest money from your insurance,
retirement accounts and other sources.  Whether the amount is
great or small, survivors will be besieged by brokers and
insurance agents selling annuities and mutual funds.


At the very least, provide your survivors with a phone number
for a money market fund.  And remind them that they don't have
to make any further decision for some time.


The exception: If a spouse receives money from 401(k), profit
sharing and other retirement saving plans, he or she can defer
taxes on the money only if it is rolled into a IRA or other tax-
deferred vehicle within 60 days.  (Beneficiaries other than
spouses can't defer taxes on the money.)


GIVE BURIAL INSTRUCTIONS: This can save survivors
thousands of dollars.  Tell family or friends how elaborate or
simple a funeral you want and whether the service should be
religious or secular.  In most states, written burial instructions
must be carried out, says Jake Warner, an attorney and publisher
of legal self help books.
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I. INTRODUCTION


Perhaps no more than a generation ago, it was a simple matter to determine who would act as trustee


under most type of testamentary and inter vivos trusts: for tax and other reasons, corporate


fiduciaries were almost always chosen.  And while trust beneficiaries might be given limited


removal or appointment powers, the category of eligible successor trustees was usually also limited


to the corporate entity.


Over the last twenty-five years there has been a sea change in the factors which are involved in the


trustee selection process.  Changed client attitudes, available out-sourcing of investment assistance,


favorable tax decisions and IRS rulings, and advances in computer hardware and software


technologies, have been so expansive that today the trustee selection process is both simultaneously


broader in its possibilities, and  more complex.


As the selection process has become subject to more permutations, more numerous have become


the different types of trusts which can be the subject of the process.  Estate planners have added a


significant number of new trust instruments to the acronym stable that houses planning tools where


a trustee is a required party - GRATs, GRUTS, QPRTs, IDGTs, CLATs and CLUTs (their near


relatives, CRATs and CRUTs), ILITs, QTIPs, SCINs, QDOTs, APTs, QSSTs, CEBTs, and on and


on.


The focus of this chapter, however, is on that traditional type of testamentary or inter vivos trust


which forms the core of a typical client’s estate plan - a trust which become fully irrevocable only


at the death of the trust’s grantor (or the survivor of both grantors, in the case of a joint-grantor


trust), and which is intended:


(i) to deal with the bulk of a client’s assets, and 


(ii) to benefit the immediate family members of the grantor (spouse, children,


grandchildren) over what may be an extended period of time.


In most cases the grantor will act as her own trustee (or the trustee’s duties will be suspended until


the death of the client, in the case of a testamentary trust).  For the sake of convenience, the term


“initial trustee” in this chapter refers to the trustee named to act after the death of the grantor or


grantors (and does not refer to any intermediate trustee who might act while a client is disabled and


no longer able to act as trustee during her life).  “Successor trustee” will refer to any one or more


persons or entities named to act after the initial trustee.
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Equally important with the selection of initial and successor trustees is the responsibility of


identifying trust situations which will require the involvement of non-trust persons or entities, either


for reasons of unique or unusual assets which the grantor has directed the trust to continue to hold,


or because of issues related to particular beneficiaries.  Such non-trustee persons are referred to


generally herein as “trust advisors”.


The author of this section is not making recommendations regarding the selection of initial or


successor trustees, or trust advisors.  The purpose of this section is rather to set out some (certainly


not all) of the factors which should be considered in the selection process, a process that is more art


than science.  Consideration must be given to the fact that in many cases estate planning clients will


be looking for advice and guidance from the attorneys who draft the pertinent planning documents,


from banking and brokerage contacts, and from others, including family and friends.


Few clients will come to the initial estate planning conference with both a well-grounded


understanding of the mosaic of tasks involved in trusteeship AND a list of nominees ready to be


given to the drafting attorney.  Somewhat like certain recreational activities that appear simple to


grasp in concept and execution (sky diving would be a good example), no one really understands


what serving as a trustee truly involves .... until they have done it.   It has been remarked that being


named a trustee is, for the person who is not a trustee by profession, an honor for about 10 seconds.


 After that it is a lot of other things, most of which were not contemplated by the client who made


the designation, or the person who accepted the office.


II. THE INITIAL TRUSTEE; THE SUCCESSOR TRUSTEE: COMMON ISSUES


FAVORING THE INSTITUTIONAL TRUSTEE


Whether a trustee is an institutional entity, or an individual not a professional trustee, the duties and


responsibilities of any trustee (initial or successor) are fairly straight-forward:


- Maintain custody or control of trust property, while conserving it and making it productive;


- Distribute trust income and principal for the benefit of identified beneficiaries, in accordance


with the terms and provisions of the trust; and


- Perform all required accounting and record-keeping functions, including tax planning, tax


reporting, and tax payment functions.
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In expanded form, these duties and responsibilities include the following:


A. Duty Of Care:


The trustee must perform with the care, skill, prudence and diligence that a person familiar with the


job of serving as trustee would use during the administration of the trust in order to carry out the


intentions of the trust’s grantor.  This standard extends to even a “first time trustee”, who will be


held to the same high standard of performance.


B. Duty To Make Trust Assets Productive:  


The trustee has the duty to invest trust assets appropriately.  If the terms of the trust do not provide


otherwise, the trustee will be obligated to adopt a program of diversification (including appropriate


allocation of assets by class).  In general, the trustee must keep in mind the intentions of the grantor,


the needs of the beneficiaries, and the ability of the beneficiaries to tolerate risk.


C. Duty To Follow The Trust’s Terms:


The trustee must administer the trust strictly by the trust’s terms.  The trustee is bound solely by the


terms of the trust instrument, and is restricted by the grantor’s intention as gleaned only by the


provisions of the trust instrument itself.  Obviously, then, a trustee must be able to read and


comprehend the trust document.  If the trustee needs assistance in understanding the terms of the


trust, the trustee must seek help from an attorney qualified to give such advice.  In the case of


ambiguity or trust provisions which are in conflict or otherwise clearly inapplicable to the current


administration of the trust, the trustee will need to seek guidance from the courts.


D. Duty To Communicate and Account:


The trustee must communicate with and furnish information to trust beneficiaries, trust advisors, co-


trustees and perhaps even designated successor trustees as required by the trust instrument.


Instances of such information would include:


- a notice of delegation to another trustee, 


- notice of resignation, or designation of a successor trustee,


- notices regarding rights of withdrawal or rights to remove or appoint trustees, or rights
regarding the appointment of trust advisors,


S notices with required tax information which the beneficiaries will require,
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- periodic accountings to the beneficiaries, which would include any acts of the trustee which
are reasonably related to the interest of a beneficiary in the trust’s administration.


E. Duty Not To Delegate:


General fiduciary principles prohibit a trustee from delegating to others the performance of any


trustee duties which one would expect the trustee to perform personally, and in particular any trust-


related actions which involve the exercise by a trustee of discretion.   Written records should be kept


of any significant decisions made by the trustee, and the reasons for them.  While a trustee may


employ agents, attorneys, accountants and investment advisors, to assist the trustee in carrying out


the trustee’s duties, the trustee may not accept without question recommendations made by these


advisors.  Depending on the terms of the trust instrument, a trustee may be able to delegate powers


to a co-trustee.  While a trust instrument may contain exoneration provisions for any trustee making


a permitted delegation to another trustee, it is likely that the delegating trustee would not be relieved


from liability if actual notice was had of any breach of trust by the other trustee.


F. Duty To Defend The Trust; Duty To Prosecute Claims:


The trustee must reasonably defend the trust (it’s  terms, validity, etc.) and the trust’s property


against claims, as well as prosecute claims in favor of the trust.  In this context “reasonable” means


considering the economic consequences of defending, prosecuting, or attempting to settle a claim.


A successor trustee must examine the accounting tendered by the prior trustee, and independently


determine the possible existence of claims which the trust may have.


G. Duty Of Confidentiality:


The trustee must maintain confidentiality with respect to all aspects of the trust, except as required


by law.  This extends to beneficiary identification, their interests, and all other terms of the trust; it


obviously also extends to personal information about any beneficiary.  If the trustee believes


disclosure of any information to third parties is required for the trustee effectively to carry out the


terms of the trust, then the third parties to whom disclosure is made must agree to appropriate


confidentiality.  An example would be disclosure of a beneficiary’s medical condition(s) to a health


care provider being asked to make a current determination of a beneficiary’s needs or condition.


H. Duty To Avoid Conflicts:


The trustee must act solely in the interests of the trust beneficiaries, and may not do anything which


would put the personal interests of the trustee in conflict the interests of any of the trust


beneficiaries.  This duty of loyalty can be particularly troublesome where a beneficiary has been


named as a trustee of a trust which benefits other persons in addition to the trustee.  Again, however,
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the trust instrument may anticipate and allow a trustee to engage in activities which normally would


constitute a breach of the conflict of interest requirements.


I. Duty To Act Impartially:


The trustee must treat beneficiaries impartially.  This requirement extends to beneficiaries who share


a common class, as well as to the balancing of trust investments so that the interests of current and


remainder beneficiaries are treated fairly.


The institutional trustee has a clear advantage over an individual “non-professional” trustee with


respect to the areas listed above.  An individual who is not an estate planning attorney (for purposes


of reading and interpreting the trust instrument), who is not a professional investment advisor (for


purposes of carrying out the trustee’s investment obligations), and who is not an accountant or tax


attorney (for purposes of planning tax elections and filing the trust’s tax returns) will have to out-


source many of the duties which can be handled in house  ( probably in a more co-ordinated  and


efficient fashion), by the institutional trustee.  The costs involved in paying multiple non-trustee


advisors must be compared to the single fee of an institutional trustee.  Further, the institutional


trustee will not have to deal with the type of potential conflicts of interest (no matter how well


drafted for) inherent in the situation where an individual acting as trustee is also a beneficiary.


These factors do not absolutely tip the scales in favor of the institutional trustee, but they must be


explained to the client in order for the client to make an informed decision regarding designation


of trustees.


III. THE INDIVIDUAL INITIAL OR SUCCESSOR TRUSTEE: ISSUES RELATED TO


THE PROPOSED INDIVIDUAL


A client may correctly perceive that an appropriately selected individual named as trustee (or co-


trustee) will be better able to handle the ongoing “give and take” involved in dealing with the


client’s beneficiaries.  It is an understandable assumption that an individual with a long involvement


with the client and the client’s family (beneficiaries) will likely know the client’s intentions and the


personalities of the players better than institutional trust personnel only recently introduced to the


beneficiaries.  


The possible adverse income, gift or estate tax consequences to the individual trust beneficiary who


might be named as trustee are beyond the scope of this discussion, but obviously also must be


addressed.







  For a detailed review of trustee / beneficiary issues, see the materials presented by Steven J. Oshins
1


in his outline The Beneficiary Controlled Dynasty Trust: The Centerpiece of the Advanced Estate Plan,


included in IICLE’s “15  Annual Estate Planning With The Masters” [Fall, 2005].th
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In addition to tax issues involved in a “beneficiary trusteed trust”, attention must also be given to


the changing landscape in the creditor protection arena.   While properly drafted ascertainable


standards of distribution may protect the trustee / beneficiary from adverse tax consequences, the


very nature of an ascertainable standard may weaken the trust’s protections for the trustee /


beneficiary from a creditor protection aspect.  The newly revised Uniform Trust Code, which as of


this date has been adopted by some 13 states (not including Illinois), weakens even more any such


creditor protection features where a beneficiary is acting as trustee.  The loss of such protections will


be of concern to most clients, and need to be addressed. 1


Apart from tax issues, a client  considering naming an individual as trustee should, in addition to


examining the individual’s ability to deal with the common issues set about above, and depending


on whether the individual is a beneficiary, a friend, or a professional advisor, address the following


issues as well:


A. Does the individual being considered understand his limitations in the areas of investments,


trust construction, and trust (and tax) accounting and reporting, and will she select


appropriate advisors and monitor their performance?  In addition to reporting to state and


federal tax authorities, trust beneficiaries (and their tax advisors) often need assistance in


dealing with the information given them (Sch. K-1 and the like) which needs to be


interpreted so that they can prepare their personal returns.  Will the individual be able to


respond?  Will an accountant (or attorney) retained by the trust have the time, or be willing,


to deal with such beneficiary inquiries which are often posed just before return filing due


dates?  If so, at what cost?


B. What is the understanding of the individual being considered, and of the client, regarding


the costs of out sourcing the investment, legal, and accounting functions?


C. Does the individual being considered appreciate the potential liability she is being exposed


to for acting as trustee?  Does the individual understand that the trustee’s personal assets are


at risk?   That there are extraordinary risks involved if the trust owns or has owned


environmentally contaminated real estate?
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D. Is there a different individual available who would have the required investment, accounting,


or legal expertise so that no outside advisor would be needed, thus reducing the trust’s


expenses?


E. Has the client considered a trust with simpler investment goals, which would  not require the


costs of outside advisors, and might actually result in better returns to the trust, with a lower


risk exposure?


F. Does the individual being considered have a realistic idea of what the  record-keeping and


accounting requirements involve?  Does the individual understand the serious consequences


involved in not adhering to required distribution and reporting duties?  Will the trustee have


to pay someone to tend to the administrative “paperwork” details of the trust?


G. What are the expectations of the individual regarding trustee compensation, in the light of


anticipated outsourcing of normal trustee functions?  What are the client’s expectations?


How will the trust instrument be drafted to reflect these understandings?


H. Does the individual have any history of personal problems (including domestic,


employment, medical, financial, tax or substance abuse)?


I. Does the individual have personal knowledge of and care for the beneficiaries?  Does she


understand the client’s intentions regarding the beneficiaries?  Will she give beneficiaries


adequate and fair hearings on concerns, requests, or complaints they may have?


J. Is the individual capable of impartiality and fairness among all beneficiaries?


K. Is the individual capable of “mentoring” (whether or not specifically requested by the


grantor)?


L. Is the individual capable of saying “no” when required?  Capable of saying “no” in a


diplomatic manner which will not unduly frustrate or alienate a beneficiary?


M. Does the individual have any conflict of interest (real, perceived, or even imagined)?  Even


if no conflict exists, will the individual be ill at ease because of any property interests the


individual has?


N. Is the individual a future beneficiary under the trust?
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O. Is there anything in the history of the individual or the beneficiaries that will make the


trustee unduly subject to pressure or influence by a beneficiary?


P. Is the individual capable of dealing with unfair criticisms and complaints?


Q. Is the individual capable of generating, and maintaining, appropriate respect from the


beneficiaries?


R. Are there any age, cultural, gender, employment, educational, business, family or other


issues which might cause the trustee - beneficiary relationship to be less than respectful?


S. Does the individual have any kind of track history in carrying out duties which require the


kind of ongoing personal relationship required of a trustee?


T. If no successor to the individual is named and that function is left in the hands of the


individual being considered, how is that decision likely to be made?


U. Is the individual being considered sometimes “out of contact” for long periods of time


(business travel, vacations, etc.)?


V. Is the individual being considered willing to establish a schedule for and take time to


regularly communicate with the beneficiaries?  Can the individual regularly be reached


during working hours?


W. Are there other trusts  already established for beneficiaries, with other trustees already


acting, making it more efficient and economical to consolidate trust operations with another


trustee?


IV.  ISSUES RELATING TO BENEFICIARIES


Wholly apart from basic common issues, and particular concerns or questions related to a particular


proposed trustee, a client and the client’s advisors need to consider whether there are particular


beneficiary issues that will make it more or less likely that a proposed trustee  can successfully


serve.  Included among these are:
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A. Is a second spouse named as beneficiary?


B. Is it possible that a trust created for a child may not terminate at given point during the


child’s adulthood, so that a future class of beneficiaries must be considered?


C. Is the beneficiary suffering from any particular type of physical, mental, or developmental


disability?  Is there any reason to anticipate that any beneficiary may be so affected in the


future?


D. Is the beneficiary receiving disability - related benefits of any kind?  Is there any reason to


anticipate that a beneficiary may (apart from the affect the trust may have) be eligible for


such benefits in the future?


E. If both parents are deceased or unavailable, will a minor (or young adult) beneficiary need


the “normal” level of mentoring in handling financial affairs, or is the need for such


mentoring or assistance likely to be severe and ongoing?


F. Does any beneficiary have any history of personal problems (including domestic,


employment, medical, financial, tax or substance abuse)?  Is there a spouse or dependent of


any beneficiary with any of such problems?


G. Does any beneficiary (or the spouse or any dependent of such beneficiary) lead a “live on


the edge of the envelope” fast lane life?


H. Are there any other “unseen players” who are likely to influence the life of a beneficiary, and


affect demands made on the trustee for how the duties of the trustee should be carried out?


Business partners?  Creditors?  Friends?   In-laws?


I. Does the proposed trustee have any knowledge of a poor relationship between the grantor


and any beneficiary?


J. Are any of the beneficiaries hostile to each other?


K. Does the proposed trustee have personal knowledge of the character of the beneficiaries?


If not, have meetings been scheduled to give the proposed trustee and the beneficiaries an


opportunity to size each other up?  Based on whatever knowledge the proposed trustee has,
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does any beneficiary appear to have unrealistic expectations, to be confrontational or


litigious, lacking in trust or unable or unwilling to engage in communications?


L. What are the beneficiary’s educational attainments?  How are they likely to change as time


passes?


M. What are the beneficiary’s demonstrated accomplishments in becoming a productive self-


sufficient person apart from any assistance given (or expected to be given) by the trust’s


grantor?


N. Does a beneficiary expect that the beneficiary’s future lifestyle will differ considerably from


the current lifestyle?


O. To what degree does the beneficiary expect to be consulted with respect to the various types


of decisions the trustee will have to make?


P. Does the beneficiary resent even the idea of being a beneficiary, instead of having sole


unsupervised control?


Q. Does any beneficiary have particular expectations regarding the retention of existing trust


assets, such as closely held business assets or real estate?   Regarding the acquisition of


different assets?


R. Do the beneficiaries understand the compensation arrangements under which the proposed


individual trustee will operate?


No hard and fast rules can generally be stated about when it is or is not appropriate to use an


individual as a sole trustee or co-trustee, except perhaps the following:


1. It is probably appropriate to name an adult, competent, mature individual as sole trustee of


a trust of which that individual is the sole beneficiary if:


- appropriate limitations are included to avoid tax problems,


- the beneficiary has either a broad special power of appointment or a general power


of appointment, such that there is no other class of beneficiaries who have any rights


under the trust, and
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- appropriate special drafting is included in creditor protection features are important.


2. It may be appropriate to name a surviving spouse as sole trustee of a Family Trust (credit


shelter or bypass trust) or a Marital Trust if:


- the spouse is not a second spouse and there are no children not mutual children,


- appropriate limitations are included to avoid tax problems,


- the grantor has confidence in the spouse’s ability to recognize when assistance


(investment, accounting, legal, or otherwise) is needed; and


- the grantor wants the spouse to have sole and complete control over income and


principal distributions with no other possible beneficiary being in a position to


criticize the actions of the spouse, and to that end the surviving spouse is granted a


board power of appointment which effectively gives the spouse the ability to


disinherit all other family members.


Except possibly for these two narrow examples, there are no “hard rules” for the selection of


trustees.  A developing hybrid is the appointment of an institutional trustee as co-trustee with an


individual (who may or may not be a beneficiary).  With careful drafting and an eye to allocation


of certain responsibilities (for example, custody of assets), this approach brings all the strengths of


the institutional trustee to the table, along the individual’s strengths in understanding and dealing


with beneficiaries, based on the individual’s unique knowledge and understanding of the grantor’s


intentions, and of the beneficiaries involved.


In those instances where a single trustee is named, consideration should be given to routinely


including a power for the acting trustee to name a co-trustee, subject to such conditions, restrictions


and limitations as may be expressed in the instrument of appointment.  Such an “escape hatch”


provision can provide the means for a trustee to deal with a particular problem (whether asset or


beneficiary oriented), without having to take the extreme step of resigning.


V. ACTEC CLIENT GUIDE: WHAT IT MEANS TO BE A TRUSTEE


[ available separately ]
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APPENDIX D – ABOUT "ACTEC"


The American College of Trust and Estate Counsel (ACTEC), headquartered in


Los Angeles, California, is a professional association comprising approximately 2,700 lawyers


from throughout the United States.  Fellows of the College are nominated by other Fellows in


their geographic area and are elected by the membership at large.  A lawyer cannot apply for


membership in the College. Fellows are selected on the basis of professional reputation and


ability in the fields of trusts and estates and on the basis of having made substantial contributions


to these fields through lecturing, writing and teaching.


Among the purposes of ACTEC are improving and reforming trust laws, maintaining an


association of lawyers skilled and experienced in the preparation of wills and trusts, and bringing


together qualified lawyers whose character and ability will contribute to these purposes.  


Within ACTEC there are various working committees of Fellows, among which is the


Practice Committee.  The members of the ACTEC Practice Committee concentrate on subjects


relating to the practice of ACTEC members.  Members of that Committee serving during 2002


and recent prior years have prepared this Guide for clients of ACTEC Fellows, especially those


who are considering accepting a trusteeship or creating a trust and naming a trustee.  The goal is


not to encourage or discourage accepting a trusteeship, but rather to insure that any such decision


is made with sufficient information to understand the ramifications.


Considerable information about ACTEC may be found at www.actec.org.
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